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SUMMARY OF ARGUMENT 
A trial juror was not challenged for cause by trial 
counsel. This juror had expressed some concern about being 
impartial in a drug case. The juror was not rehabilitated 
through questioning by either the court or trial counsel. 
Under these circumstances, counsel's error constitutes a denial 
of appellant's effective assistance of counsel. 
ARGUMENT 
Appellee claims that appellant's conviction should be 
affirmed because appellant has failed to show that he was 
denied the effective assistance of counsel. Appellee relies 
essentially on a two-part argument. First, appellant's counsel 
below made a tactical decision in not challenging a potential 
juror for cause and, therefore, his performance was not 
deficient. Second, even if defense counsel had challenged the 
juror, the trial court could have refused to strike the juror 
for cause. 
Appellee's argument is misplaced. It is important to 
note that appellee argues that twice juror Swenson stated that 
she could be fair. (Brief of Appellee, p. 13.) This ignores, 
however, the obligation imposed on trial courts to further 
investigate and question jurors when an issue of bias is 
presented from the questioning conducted by trial courts. 
The second time that juror Swenson stated she could be 
fair, the court inquired, "Do you know that?" Whereupon, the 
juror responded, "Well, I guess you don't know until you hear 
the facts, but . . . " 
THE COURT: I guess what I'm trying to get 
at, because of the personal experience you 
had involving your son, would this in any 
way create within your mind feelings and 
problems that would cause you to lean one 
way or another, either for or against the 
State or for or against the defendant? 
MS. SWENSON: Well, I am very angry at the 
drug problem. 
(Brief of Appellee, p. 10, quoting R. 202 at 21-24). 
When Ms. Swenson equivocated to the court's direct 
inquiry of whether she knew that she could be fair and honest, 
no further meaningful inquiry was made of her by anyone. Under 
the totality of the circumstances of this case, trial counsel 
was deficient in not exploring Ms. Swenson's biases further, 
and the court also erred in not pursuing any rehabilitation of 
the juror. 
In the recent case of State v. Woolley, 157 Utah Adv. 
Report 66 (Ut. App. April 2, 1991), this Court told us that 
once a voir dire reveals a potential bias in a juror, courts 
are instructed to conduct more than just a "pro forma" 
inquiry. Id. at p. 69. The inference of bias cannot be easily 
cured simply by a subsequent general statement that a juror can 
be fair and impartial. In the present case, no such rehabili-
tation of Ms. Swenson ever took place by either counsel or the 
court. Under the circumstances, appellant's constitutional 
right to an impartial jury was not safegauared by anyone. 
State v. Dixon, 560 P.2d 318, 319-20 (Utah 1977). In 
particular, counsel below was ineffective in his representation 
by failing to challenge Ms. Swenson for cause. There is no 
trial strategy involved in allowing a juror to be impanelled, 
such as Ms. Swenson, who has not been rehabilitated. 
CONCLUSION 
Appellant was denied his constitutional right to 
effective assistance of counsel. His right to an impartial 
jury was not safeguarded by counsel or the court below. The 
judgment and conviction rendered below should be reversed and a 
new trial ordered. 
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